Mission:
The Council of Advice will guard the democracy and constitutional state of
St. Maarten by providing Independent, Qualitative, Accurate, Sound, Just and Fair
advice to the Government and Parliament.

Vision:
The Council of Advice is a professional advisory body
functioning in a representative setting
that provides Independent, Effective, Academic and Just advice
to the Government and Parliament with the aim to stimulate them to enact
qualitative legislation in the benefit of a good functioning democratic society
for the people and the Sint Maarten community as a whole.
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Foreword
It is an honor for me to present you with the annual report of the
Council of Advice of Sint Maarten in the Dutch and English
languages.
This annual report provides you with information regarding the
composition, work and activities of the Council of Advice
(hereinafter: the Council) and the secretariat for the year 2012.
In 2012 the Council exists 2 years. The Council has a
constitutionally regulated independent position.
In 2012 the Council has 5 members, including the vice-chair, and 4 extra-ordinary
members. The secretariat consists of 4 staff members, including the secretary
director, a legal advisor, an office manager and an all-round administrative assistant.
In 2012 the Council and secretariat gratefully used the cooperation with the Council
of Advice of Aruba, the Council of Advice of Curacao and the Council of State.
The year 2012 has been a busy and productive year. The Council received 25 new
advice requests. From the year 2011 the Council had 4 advice requests pending. The
Council advised on 25 advice requests in 2012. The Council also sent 1 unsolicited
advice to Government. 5 advice requests were being handled by the Council at the
end of 2012. These advices will be completed at the beginning of the year 2013. The
Council decided to suspend its advice on 4 advice requests, due to important missing
documents, which were necessary to be able to provide an advice.
The Council established its Rules of Order, its Code of Conduct (available in Dutch
and English), its vision, mission and slogan. The Council also submitted a draft
amendment of its ordinance to the Government. The Council worked on a proposal to
amend the formation of the secretariat. It is expected that the draft decree, containing
general measures regarding the amendment of the formation of the secretariat would
enter into force at the beginning of 2013. An amended version of the work processes
of the Council and secretariat was also prepared.
The Council conducted a self-assessment in accordance with article 22 of its Rules of
Order, in order to continue to stimulate professionalism.
The set-up of the Council, including the renovation and furnishing of its offices, was
successful in the year 2012.
On November 15th, Mr. Marten Oosting LL.M. Ph.D., Council of State member, held a
second Herman Tjeenk-Willink lecture at the University of St. Martin titled: "The
importance of independent advice on Government legislation".
The Council, the General Audit Chamber and the Ombudsman also held their second
successful High Councils of State symposium, titled "Thoughts on Good
Governance". Guest speaker at the symposium was Minister of State, former
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Governor of the Netherlands Antilles and former President of the Common Court of
Justice of the Netherlands Antilles and Aruba, Prof. Jaime Saleh LL.M..
I would like to take this opportunity to thank the Council of Advice of Aruba, the
Council of Advice of Curacao and the Council of State wholeheartedly for their
cooperation and assistance during the year 2012. The Council also expresses its
gratitude to USONA which provided the financing for the set-up expenses of the
Council. A special word of thanks goes to the secretariat for their invaluable support
and to all the (extraordinary) Council members for their commitment and contribution.
A thank you goes out to Mrs. Migdala Artsen-Clarinda LL.M. for drafting this annual
report.

________________________________
Mrs. Mavis Brooks-Salmon LL.M./ MA.
Vice-chair
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Chapter 1. Advisory role
The Council has an independent position regulated in the Constitution. Articles 69 to
73 in the fifth chapter of the Constitution of Sint Maarten regulates the constitutional
embedding of the Council.
Based on article 69, second paragraph of the Constitution the Council is required to
give advice to the Government:
a.
b.
c.
d.

on all proposals of national ordinances and national decrees, containing
general measures;
on proposals as referred to in the Charter of the Kingdom of the Netherlands
regarding approval and termination of treaties which concern Sint Maarten;
on proposals of Kingdom laws and administrative orders of the Kingdom;
in extraordinary and momentous cases and in all other cases deemed
necessary by the Government.

The Council is required to give advice to Parliament on proposals for initiative laws,
the so called initiative draft ordinances.
The Council is also authorized to provide Government with unsolicited advice
whenever the Council deems it necessary.
As the last advisor to Government, the quality and effectiveness of the work of the
Council is of great importance. The Council is supported in his task by the
secretariat, which is responsible for conducting research at a high academic-level on
the respective advice requests. The secretariat is also responsible for the preparation
of draft advices. Advices pertaining to draft ordinances can be used by Parliament
before making a final decision on the draft law. The advices of the Council are not
binding. Nevertheless, the advices form a key tool for Government in determining
whether or not to adopt regulations. In article 20 of the Council of Advice ordinance
(Landsverordening Raad van Advies AB 2010, No. 17) it is stated that the Council has
to receive an explanatory report from Government on the advice of the Council (in
Dutch: nader rapport).
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2.2. The secretariat
Article 11, first paragraph of the Council of Advice ordinance states that the Council
has a secretariat with at the head the secretary director of the Council. The staff of
the secretariat is appointed by national decree based on the recommendation of the
Council. They are suspended and dismissed by national decree, after the Council is
heard.
The secretariat supports the Council in the broadest sense of the word. It is
responsible for preparing and recording the meetings of the Council, to carry out
research on a high academic-level for various advice requests. It is also responsible
for the preparation of draft advices. The secretariat assists the Council in maintaining
and enhancing working relationships with Government, Parliament, the Councils of
Advice of Aruba and Curacao and the Council of State. The secretariat also
encourages contacts with other institutions/advisory bodies.
Composition
The staff of the secretariat in the year 2012:

Formation secretariat
In September 2012, the Council started the necessary preparations for the adjustment
of the formation of the secretariat to include 3 legal advisors instead of only 1 legal
advisor. The workload since 10-10-10 and the necessity for proper support by the
secretariat to the Council were hereby taken into consideration.
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The formation of the secretariat of the Council was as follows from 2010:

The adjusted formation would be as follows as of 2013:

At the end of 2012 interviews were held for the hiring of two additional legal advisors
for the secretariat of the Council of Advice in line with the adjusted formation of the
secretariat. Two candidates were selected to fill the positions in 2013.

2.3. Knowledge policy and training
Knowledge policy
For the proper performance of its tasks, the Council is dependent on the extent in
which knowledge is available. The availability of -up to date- sources of knowledge are
crucial for its advices. The Council constantly aims to increase the availability of
knowledge. As such, the necessary provisions for training of the staff and Council
members are made. A library has also been set up to promote the preparation of high
academic-level advices by the secretariat.
Training
! The secretary director was coached for 40 hours per month, for a period of
five months by Mrs. Niovis Winklaar LL.M. MA., former secretary director of
the secretariat of the Council of Advice of Curacao and secretary director
ad interim for the Council of Advice of Sint Maarten during the year 2011;
! The secretary director of the Council of Advice of Aruba, Mrs. Hellen van der
Wal LL.M. Ph. D., provided a training to the (extraordinary) members of the
Council in March;
! The secretary director did an internship at the Council of Advice of Aruba,
the Council of Advice of Curacao and the Council of State in the
Netherlands. The secretary director also completed a training course on
the Human Resources cycle for managers by Bestuursacademie Sint Maarten;
! In April, Prof. Willem Konijnenbelt LL.M. provided a mini course on
legislation techniques to the Council and the secretariat, as well as to
someother participants who were invited by the Council;
! The legal advisor visited the Council of Advice of Aruba and did an
internship at the Council of State in the Netherlands;
! The Council entered into an agreement with Mr. Ellis Davelaar LL.M.,
8

!
!
!
!

!
!

former acting secretary director of the Council of Advice of Curacao, for the
support and preparation of draft advices and for the guidance of the legal
advisor for 40 hours per month for a period of 5 months;
6 (extraordinary) Council members, including the vice-chair visited the
Council of State;
The all-round administrative assistant did a protocol & etiquette training in the
Netherlands and did an internship at the Council of Advice of Curacao;
The office manager completed a middle management and
QuickBooks courses;
The office manager of the Council of Advice of Curacao visited the
secretariat of the Council of Advice of Sint Maarten twice to train the
administrative employees and to assist in the further set up of the
administration of the Council;
In October the vice-chair, a council member and the legal advisor attended
a master class on legislation in Aruba. This course was provided by Prof.
Sjoerd Zijlstra LL.M. and was funded by the Council of Advice of Aruba;
In November, Mr. Marten Oosting LL.M. Ph.D., Council of State member, and
Mr. Arnold Weggeman LL.M., Deputy Director section “Advice” of the Council
of State, provided a training to the Council on the policy-analytical assessment.

The Council would like to take this opportunity to thank the Council of Advice of Aruba,
the Council of Advice of Curacao and the Council of State in the Netherlands for their
cooperation and assistance during the year 2012. The Council also expresses its
gratitude to USONA for also funding the abovementioned training expenses.

2.4. Work processes
2.4.1. General
Until the month of May, the Council met once a month, namely on the first Monday of
every month. The third Monday of the month was reserved in case urgent meetings
had to be scheduled. As of June, the meetings of the Council took place regularly
twice a month, namely on the first and third Tuesday of the month. The meeting is
chaired by the vice-chair. In addition to the (extraordinary) members of the Council
and the secretary director, the respective legal advisors of the secretariat may also
attend the plenary sessions of the Council upon request.
The Council adheres as much as possible to its established timeframe to present an
advice. Depending on the topic of the presented draft law/advice request, the Council
strives to adhere to a maximum period of three months to present its advice. In doing
so, the capacity of the Council and the secretariat, the complexity of the advice
request and the amount of advice requests submitted to the Council, among other
things, are taken into account.
In 2012, the Council re-evaluated its work processes compared to its work processes
during the years 2010-2011. In 2013, the adjusted work processes of the Council and
secretariat will be formally adopted by the Council.
9

2.4.2. Advice preparation
A.
Receipt advice requests
The documents presented to the Council are hand delivered, in a sealed envelope, at
the secretariat of the Council by the messenger of the cabinet of the Governor, and in
other cases by the messenger of Parliament.
B.
Screening
All advice requests are verified by the secretary director to determine if:the request for
advice is presented in the correct manner and if the documents are complete (if the
draft legislation is accompanied by elucidation and relevant advices).
C.

Assigning the handling legal advisor and (extraordinary) members (working
group/committee)
The secretary director decides which legal advisor will be assigned to the advice
request, and the vice-chair together with the secretary director decide which
(extraordinary) members or possible working group will be handling the advice
request. The possible standard classification of working groups can be:
governance/judicial affairs; economy/financial affairs; education/social affairs.
A working group can also be established at random. This of course depends on the
topic of the advice request and the relevant expertise required.
D.
Pre-discussion advice request with the legal advisor
The (extraordinary) members report their findings within one week after receiving a
copy of the documents. The secretary director discusses the advice request with the
(assigned) handling legal advisor.
E.
Direction of the advice/ first draft
The handling legal advisor initiates a research and compiles a draft advice in compliance with the directives given by the Council, unless (further) research indicates
otherwise. The Council can decide to consult/invite relevant external
expertise.
F.
Discussion with the secretary director
The draft advice is discussed with the secretary director and is adjusted if needed.
After the secretary director has approved the adjusted draft advice, the legal advisor
sends it to the respective (extraordinary) members of the Council (or working
group).The draft advice of the handling legal advisor is used to facilitate the
discussion in the meeting of the respective (extraordinary) members (working group)
handling the advice request. The respective (extraordinary) members (working group)
decide if the draft advice should be amended or if it is ready for presentation to the
vice-chair, who will place it for ratification on the agenda of the Council’s plenary
meeting.
G.
Amendment draft advice
The remarks brought forward by the respective (extraordinary) members of the
Council (working group) regarding the first draft advice are researched more in depth
by the handling legal advisor and discussed with the respective (extraordinary)
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members, after which the remarks can be processed and incorporated in the next
draft advice.
H.
Submitting a draft advice as agenda point to the Council
The draft advice which the working group in question/relevant (extraordinary)
members, have agreed upon is submitted to the vice-chair. Ultimately the vice-chair
and the secretary director together decide if it will be submitted as agenda point to the
Council.
Should there be a difference of opinion in the Council, then a minority advice can be
attached. However, the aim is to achieve a consensus within the Council.
All remarks of the handling (extraordinary) members and legal advisors will, at all
times, be shared with all (extraordinary) members of the Council.
I.
Deliberation on the draft advice by the Council
Should there be any remarks or comments, these are researched more in depth by
the handling legal advisor and discussed with the relevant (extraordinary) members,
after which the remarks or comments can be processed and incorporated in the next
draft advice.
The respective (extraordinary) members of the Council (working group) submit a
proposal for the conclusion (in Dutch: dictum).
The Council approves the advice, including the conclusion (in Dutch: dictum)
ultimately chosen by the Council.
J.
After approval by the Council
Once the Council has achieved consensus on the draft advice, the vice-chair receives
the final version of the advice from the handling legal advisor.
K.
Signing of the advice
After being approved and ratified in the meeting of the Council, the final advice will be
signed by the vice-chair and secretary director or in their absence of the vice-chair
and/or the secretary director, the final advice will be signed by their substitute(s).
L.
Presenting the advice
After being signed, the secretariat (a member of the administrative staff) will deliver
the advice at the cabinet of the Governor in a sealed envelope. After 2 days, the
advice will be faxed or emailed to the Department of Judicial Affairs and Legislation;
in case it concerns an advice on the country’s budget, it is also faxed or e-mailed to
the Ministry of Finance.
In urgent cases, after consultation with the cabinet of the Governor, it can be decided
to submit the advice to the ministry that is directly involved.
The final advice will also be sent to all (extraordinary) members of the Council.
Advices related to draft initiative laws from Parliament are presented directly to the
President of Parliament.
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2.4.3. Advice on legislation and assessment tools
The Council dedicates much attention to the quality of the law and rule of law in its
advices and meticulously assesses if the draft laws presented to the Council are in
conformity with international treaties, the Statutes of the Kingdom of the Netherlands,
the Constitution of Sint Maarten and relevant (kingdom) regulations.
The Council aims for a continuous increase of the quality of its advices. The advice of
the Council is made on the basis of the assessment tools, consisting of a
policy- analytical, judicial and legal technical assessment. These assessment tools
are analogous to those of the Council of State in the Netherlands.
Policy–analytical assessment
The policy-analytical assessment deals with the critical analysis of the policy
proposal. An important point of interest is the elucidation to the proposal. Is the
reason for this new law or measure clearly defined? And is this line of reasoning
convincing?
The policy-analytical assessment consists of three sections:
1. Description of the problem: What is the problem? Why is this a problem? And
for whom? What is the context? These and other questions come up for
discussion.
2. Approach to the problem: Is this regulation a(n) (effective) solution for the
defined problem?
3. Execution and enforceability: Is the proposed execution adequate and can
the regulation be enforced? Are there sufficient means and manpower
available to execute and enforce the regulation?
When dealing with the policy-analytical assessment, the Council though not
necessarily exclusively, shall examine the question whether or not and if so, to what
extent the measures which are encountered in the draft law are proportional and
effective for the intended purpose. The Council respects the fact that the development
of the chosen policy is the prerogative of Government and/or Parliament, and
therefore exercises restraint while analyzing the policy.
Judicial assessment
The judicial assessment evaluates the judicial quality of the proposal. It concerns two
main divisions:
1. Review against higher law: Is the proposal in conflict with (international)
higher law? The Council examines written as well as unwritten law.
2. Does it fit within the existing law: Does the proposal fit within the existing
legal system? And, is the draft proposal even necessary within this
framework?
Legal technical assessment
With the legal technical assessment the technical quality of the proposal and the
elucidation to the proposal are evaluated. Technical aspects such as logical and
systematic structure, consistency and terminology are assessed. This assessment is
12

effectuated on the basis of the Instructions for regulation of Sint Maarten (in Dutch:
Aanwijzingen voor de regelgeving).

2.4.4. Conclusions (Dicta) of the Council of Advice on draft
ordinances and draft decrees, containing general measures
At the end of the advice the Council provides a conclusion (in Dutch: dictum) on the
draft law/advice request. This conclusion is based on the remarks and
recommendations made by the Council in its advice.
Depending on the observations made by the Council in its advice, the Council can
consider using one of the following types of conclusions for draft ordinances and draft
decrees, containing general measures from Government.
Types of conclusions for an advice request regarding a draft ordinance:
- To send the draft ordinance to Parliament (the Council does not have any
material remarks, the so called blank advice);
- To send the draft ordinance to Parliament after attention has been given to the
observations of the Council;
- To send the draft ordinance to Parliament after the observations of the Council
have been considered;
- Not to send the draft ordinance to Parliament, until the observations of the
Council have been considered;
- Not to send the draft ordinance to Parliament.
Types of conclusions for an advice request regarding a decree, containing general
measures:
- To adopt the draft decree, containing general measures (the Council does not
have any material observations on the content, the so called blank advice);
- To adopt the draft decree, containing general measures after attention has
been given to the observations of the Council;
- To adopt the draft decree, containing general measures after the observations
of the Council have been considered;
- Not to adopt the draft decree, containing general measures, until the
observations of the Council have been considered;
- Not to adopt the draft decree, containing general measures.
2.4.5. Initiative laws
In principle the Council advises in two phases on an initiative draft ordinance,
namely in the period before approval of the draft law by Parliament and in the period
after approval by Parliament.
At the moment the Council gives advice during the first phase, no definite position has
yet been taken by Parliament on the draft law. During any phase of deliberation by
Parliament on an initiative draft ordinance, Parliament can approach the Council for
advice whenever it deems it necessary. For example even after having solicited advice
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from the Council, during deliberations when the initiative draft ordinance is being
amended considerably by Parliament.
The initiative draft ordinances are assessed in the same manner as the draft laws of
Government. When the Council gives an advice on an initiative draft ordinance which
was approved by Parliament, the Council can only recommend Government to adopt
or not to adopt the draft ordinance.
It is desirable for Parliament to also provide the Council with an explanatory report on
the advice of the Council, as is the case with Government based on article 20 of the
Council of Advice Ordinance.
2.4.6. Unsolicited advice
Based on article 69, fourth paragraph of the Constitution, the Council is authorized to
give Government unsolicited advice if he deems it necessary. An unsolicited advice
does not have a conclusion from the Council. Instead, a short summary is provided.

2.5. Financial management
Based on article 26, second paragraph of the Council of Advice ordinance and
articles 35, 40, 41 and 42 of the National Government Accounting Ordinance
(Comptabiliteitslandsverordening AB 2010, No. 23) the vice-chair is in charge of the
financial management of the Council. Article 26, first paragraph of the ordinance
states that Parliament has to make all relevant facilities available to the Council so that
the Council can properly and independently execute its duties, this in agreement with
the Council and the relevant Minister.
The Council submitted its draft budget for the year 2013 to the Minister of Finance and
Parliament in accordance with the National Government Accounting Ordinance.
The Council signed the lease agreement for its office spaces in accordance with the
National Government Accounting Ordinance.
The Council was also able to make use of USONA funds for the financing of the
following projects:
1. The renovation and furnishing of its office spaces;
2. The financing of the various training and cooperation plans, as mentioned in
paragraph 2.3. of this annual report;
3. The purchase of administrative material (stationary, stamps, etc.);
4. Finalizing the purchase of a vehicle for the Council;
5. Purchasing of books for the library of the Council and secretariat; and
6. Security installations.
Other requests for payment were regulated via USONA, for the payment of the
following projects which will be completed in 2013:
1. The financing of the expenses related to the quadripartite meetings which
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will be held in Sint Maarten in March 2013;
2. The creation of a website for the Council.

2.6. Communication
Governance publicity ordinance (Landsverordening openbaarheid van bestuur
AB 2010, No. 26)
The manner in which the Council performs its tasks should be known to Government,
Parliament, other institutions and the people of Sint Maarten. The publication of the
advices of the Council in line with the governance publicity ordinance is one of the
available means of communication. Based on the ordinance the Minister of General
Affairs publicizes the advices of the Council. Advices on draft ordinances may be
publicized simultaneously with the submission of the draft ordinance to Parliament by
Government or by the initiative takers. A copy of the advice of the Council, as well as
the explanatory report from Government on the advice of the Council is sent to
Parliament by Government. This is also done in the case it involves a draft initiative
ordinance. Advices on every other subject, except ordinances where publication in the
Official Publication (in Dutch: Afkondigingsblad) is mandatory, are published
simultaneously with that publication. Advices in any other cases are published within
six weeks after the advice is issued.
Website
During the year, the Council has been working on creating its website. This website
will be officially launched in 2013.
Lectures / Symposium
Second Herman Tjeenk Willink lecture
In November, Marten Oosting LL.M. Ph.D., member of the Council of State, provided
a second Herman Tjeenk-Willink lecture at the University of St. Martin, entitled "The
importance of independent advice on Government legislation". This lecture was
attended by over 90 guests.
Symposium High Councils of State
The Council of Advice, the General Audit Chamber and the Ombudsman held a
successful High Councils of State symposium, entitled "Thoughts on Good
Governance", for the second time. The guest speaker at this event was Minister of
State, former Governor of the Netherlands Antilles and former President of the
Common Court of Justice of the Netherlands Antilles and Aruba, Prof. Jaime Saleh
LL.M. The symposium was attended by over 250 guests.
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Training “Country Status: the new organization in development”
The secretary director and legal advisor gave presentations about the Council during
the period of the 19th of November until the 30th of November. This training was
addressed to the civil servants who took part in the training entitled "Country Status:
the new organization in development".
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2.7. External contacts
During the year, the Council strengthened the external contacts with institutions and
other Councils that have similarities with the work of the Council.
Consultations between the Caribbean Councils of Advice in Aruba
On the 1st of June, the Council of Advice of Aruba organized the Caribbean Councils
of Advice consultations in Aruba. During the Caribbean Councils of Advice consultations common areas were discussed and the Caribbean Councils of Advice shared
experiences of mutual concern with each other.

Meeting with the French Advisory Council
The Council met on February 6th with the French Advisory Council on Economic,
Social and Cultural Affairs (CESC) of the French side of St. Maarten. The purpose of
this meeting was to discuss the possible forms of cooperation and to make (common)
recommendations to both Governments, in the form of an unsolicited advice. The
family and cultural ties, as well as the existing (informal) forms of cooperation between
the two countries were explicitly discussed during this meeting.
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Chapter 3.

Products of the Council of Advice

3.1. General
Advice requests and Advices
The Council held a total of 18 meetings during the year, including two extraordinary
meetings, chaired by the Governor. The Council received 25 new advice requests and
decided to suspend its advice on 4 advice requests, due to important missing
documents, which were necessary to be able to provide an advice. A request went out
to Government to obtain these missing documents.
The Council advised on 3 advice requests of the year 2011 and also provided
Government with an unsolicited advice. In total, the Council issued 25 advices. At the
end of the year 5 advice requests were still pending. These advice requests will be
handled at the beginning of the new year. The date of receipt of the advice requests
did not allow for the completion of the advices by the Council prior to the end of
the year.
Below is an overview of the completed advices in the year 2012:
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Other documents
The Council established its Rules of Order, its Code of Conduct (available in Dutch
and English), its vision, mission and slogan. The Council also submitted a draft
amendment of its ordinance to the Government.
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3.2. Advices
Below are 4 short summaries of 4 advices of the Council and some summaries of
explanatory reports from Government on the advice of the Council, which based on
the governance publicity ordinance can be made publicly available.
Please be advised that no rights can be derived from the below translations of the
advices of the Council and the explanatory reports from Government on the advice of
the Council. The Dutch version of the advices and explanatory reports from
Government on the advice of the Council prevails.
Visit our website www.councilofadvicesxm.com for all the public advices of the
Council, as well as other information on the Council. A digital version of this annual
report is also available on the website.

3.2.1. Advice RvA no. SM/05-11-LV
Advice
Date advice of the Council:
Summary:

Conclusion:

March 8th, 2012
The draft ordinance aims to introduce a public
holiday on which the day that slavery was
abolished, which is the 1st of July, is to be
remembered, due to the historical importance,
the meaning of self-consciousness and self-esteem
and the cultural change that this day has caused.
The Council advises Government not to send this
draft ordinance to Parliament, unless the
observations of the Council have been considered.

Due to the economic and social importance of the proposed law, the Council
suspended its advice until the Social Economic Council had been heard.
With regard to the topic, the Council drew specific attention to the question whether
Emancipation Day should be an extra holiday, or if an existing holiday would be
replaced with the introduction of the Emancipation Day; a question left unanswered by
the Government at that time. The Council advised that it should be clear what the
exact financial consequences would be for the private sector in Sint Maarten, should
the Government opt to add an extra holiday.
The Council explained that the current financial paragraph in the explanatory
memorandum does not meet the requirements as laid down in article 10 of the
National Government Accounting Ordinance.
The Council is of the opinion that Government takes the financial consequences
insufficiently into account. The Council advised Government to examine the financial
consequences thoroughly before deciding to implement an extra holiday.
21

The Council stressed on the importance to amend all relevant other legislation. The
Council noticed for example that the Holiday regulation for secondary education
(Regeling vakantiedagen voortgezet onderwijs) is not mentioned in the draft. Based
on article 2 of this regulation schools can have a total of 61 free schooldays per year,
including all national holidays. The second paragraph of article 2 mentions the days
that there will be no school. The Council is of the opinion that the 1st of July should
be added to this listing.
Summary of the explanatory report from Government on the advice of the
Council regarding the advice dated March 8, 2012, RvA no. SM/05-11-LV
Government explains that NAf. 75.000,- is reserved for the festivities on that day. This
figure is explained in the multi-year budget of 2010 – 1014. The Ministry of Education,
Culture, Youth affairs and Sports provided for these expenses through budget posts
62002 until 62005, named
“Performance and Celebration”.
Government is not in agreement with the expressed concerns of the Council
regarding the financial consequences for the business community, in the case that an
extra free holiday is implemented. To clarify the financial consequences a survey was
performed amongst several business sectors. The results of this survey showed that
2/3rd of the respondents do not expect any direct negative financial consequences for
their turnover. All respondents expressed that they foresee an increase in turnover the
day before, and the day after the celebrations.
Government refers the Council to the ordinance regarding Kingdom Day
(Landsverordening van de 3de juni 2008 houdende de invoering van een
Koninkrijksdag als feestdag voor de Nederlande Antillen). This particular ordinance
amended all necessary legislation and has shown to be complete so far.

3.2.2. Advice RvA no. SM/14-12-LB
Advice
Date advice of the Council:
Subject:

Conclusion:

July 27th, 2012
Draft decree, containing general measures
amending the remuneration regulation for civil
servants due to the adjustment of salaries with the
consumer price index.
The Council advises Government to adopt this draft
decree, containing general measures after attention
has been given to the observations of the Council.

The Council of Advice can agree with the proposal of the Government. The only
question the Council raised, is how the Government came to the sum of 10 million
guilders that are needed extra for the purpose of pensions. Due to this lack of clarity,
the Council was not able to advise on the question whether or not the estimated sum
would be realistic. Consequently the Council advised the Government to specifically
motivate the charges and to indicate what the estimated sum is based on, so that it
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can be properly included in the budget.
Summary of the explanatory report from Government on the advice of the
Council regarding the advice dated July 27th, 2012, RvA no. SM/14-12-LB
Government will expand the explanatory notes to include a motivation concerning the
increase of costs regarding pensions. The increase of costs is associated with the
existing pension reserves that are to be increased with the increase of wages. The
pension reserves are valued at approximately NAf. 320.000.000,-. This figure will
increase with 3.2 percent. These expenses will be recovered from the employer and
not from the participants of the APS.

3.2.3. Advice RvA no. SM/17-12-LB
Advice
Date advice of the Council:
Subject:

Conclusion:

September 13th, 2012
Draft decree, containing general measures for the
alteration of the Landsbesluit bekendmaking en
wettelijke regelingen, for the appointment of a
general accessible electronic medium for the
placement of consolidated texts of legislation and
some other alterations.
The Council advises Government to adopt this draft
decree, containing general measures after taking
the recommendations of the Council into
consideration.

The Council commends Government on the proposal, as the availability of legislation
on the internet enhances the transparency and knowledge of the applicable
legislation. The Council did, however, address a few matters that required further
clarification.
The first matter concerned the discrepancy between the draft law and the
explanatory notes. Whereas the law stated that ‘other websites’ could be appointed on
which legislation can be published, the explanatory notes referred to ‘a website’ that
would have to be made to accommodate the publication. The Council advised to
correct the discrepancy. Furthermore the Council advised that it should be clear as to
whether or not the text is authentic. Lastly, the Council advised that, should
Government opt for the possibility to publish the legislation on several websites, these
websites should be appointed by ministerial decree.
The Council also proposed to regulate safety measures. The necessity to take such
measures is prescribed by article 10 Landsbesluit bekendmaking en inwerkingtreding
(AB 2010, No. 21). The Council was of the opinion that the draft law insufficiently
explained what security measures would be taken.
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According to the Council it was not clear in the draft decree, why it is necessary to
have the decree come into force retroactively. The law only allows this to happen when
there is a specific urgent reason for such. Therefore the Council advised Government
to give a further explanation on this matter. The Council was of the opinion that
retroactive implementation would only be possible if the consolidated texts of the laws
would have been ready by that date, as well as the assigned media, as those matters
cannot take place retroactively.
Due to the necessity of safety measures, the Council advised to revise the paragraph
on financial consequences. According to Government there were no financial consequences and the motivation for this opinion was not provided. A motivation would be
necessary so that the requirements of article 10 of the National Government
Accounting Ordinance could be met.
Unfortunately the Council did not receive the summary of the explanatory
report from Government on the advice of the Council regarding the advice dated
September 13th, 2012 27th, 2012, RvA no. SM/17-12-LB

3.2.4. Advice RvA no. SM/18-12-LB
Advice
Date advice of the Council:
Subject:

Conclusion:

22nd of August 2012
Draft decree, containing general measures,
amending the appendices of the Landsverordening
overgangsbepalingen van wetgeving en bestuur
and making adjustments associated with the
changed legal system, as well as several other
amendments.
The Council advises Government not to establish
this draft decree, containing general measures,
until the recommendations of the Council are taken
into consideration.

The Council is of the opinion that both the draft as well as the explanatory notes are
drafted clearly. The Council agrees that the possibility for Government to amend the
appendices through a decree, containing general measures, will come to an end on
October 10th 2012. The Council however maintains its position to extend the period as
mentioned in article 15 of the Landsverordening overgangsbepalingen van
wetgeving en bestuur until the 1st of March 2014 in the benefit of a proper
completion of the work (which requires a 2 year period to properly complete) and legal
certainty. The Council refers to his advice of August 9th 2012 (advice number: RvA
SM/16-12-OA). After October 10th 2012, the appendices will have to be amended
through a national ordinance procedure.
Regarding appendix II the Council notes that based on the constitutional democracy
it is not undesirable that Parliament is not involved when it comes to revoking
legislation on the basis of the respective appendix. After all, in the earlier mentioned
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advice of August 9th, the Council stated that for the revoking of legislation based on
appendix II, which means adding legislation to the list of appendix II, it has to be
associated with the change of the legal system related to 10-10-10.
The sentence “bedoeld in artikel 3 van de Landsverordening” (in English: “as
mentioned in article 3 of the ordinance”) is added to article I (A)(4)(2)(a) of the draft.
Adding this sentence will have as a consequence that legislation in association with
appendix II can be amended or revoked via a national decree (Landsbesluit).
According to the opinion of the Council this added sentence would be contrary to
article 82 (and further) and additional article I of the Constitution. Article 82 and 83 of
the Constitution state that the establishment and also amendments are done by
Government and Parliament together. Furthermore, additional article I of the
Constitution states that amending and revoking legislation are done in accordance
with the Constitution. Because of the conflict with the Constitution, the Council
advised Government to delete the added sentence from the text of the draft law as
well as the associated text in the explanatory notes.
Furthermore, the Council is of the opinion that the proposed article I (A)(4)(3) of the
draft does not have a legal basis. Only the formal legislator is allowed to grant such
an authority. Therefore, the Council advised Government not to maintain the third
paragraph of this article.
The Council is of the opinion that it is not clear why retroactive implementation (in this
case) would be necessary. According to instruction 122 of the instructions for
legislations of Sint Maarten is retroactive implementation only applicable in cases of
special circumstances. The Council advised Government to provide clarity on this
point. Finally, the Council advised Government to include and to inform Parliament
about the proposed amendments accordingly.
Summary of the explanatory report from Government on the advice of the
Council (nader rapport) regarding the advice dated August 22nd, 2012, RvA no.
SM/18-12-LB
Government notes that it is undesirable to draft an ordinance extending the term
mentioned in article 15 of the Landsverordening overgangsbepalingen van wetgeving
en bestuur. Government is of the opinion that there is a reason for the 2-year term, for
example because of the importance of the principle of legal certainty.
The proposition to delete the sentence “bedoeld in artikel 3 van de Landsverordening”
(in English: “as mentioned in article 3 of the ordinance”) is not followed by
Government. According to Government, the legal system determines that all
legislation that is established, from that moment, should be read as if the amendments
were established in an applicable text (in Dutch: geldende tekst). Reference is made
to article 2 of the ordinance that states that legislation, listed in appendix I, are
amended according to that appendix. The only authorization given to Government is
that of publicizing these amendments through means of establishing applicable texts.
The Council noted in its advice that decrees, containing general measures revoking
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legislation is limited to cases associated with the changed legal system. However,
Government is of the opinion that article 15, second paragraph of the
Landsverordening overgangsbepalingen van wetgeving en bestuur should be
explained in a way that Government has the obligation to make an inventory of all
legislation and through a decree, containing general measures, revoking legislation
that Government deems necessary. Limitations are made in the Constitution and the
general principles of good governance. Government is in agreement with the advice
of the Council to state clearer in the draft law why retroactive implementation is
necessary and adjusted the draft accordingly.
Government understands the view of the Council with regard to including and
updating Parliament accordingly about the proposed amendments and decided to add
a paragraph to article 1 of Appendix I, to optimize the democratic control. The
paragraph regulates that such draft decrees, containing general measures, are
submitted first to Parliament before entering into force.
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Contact:
Council of Advice
E.C. Richardson Street # 13
Philipsburg
Sint Maarten
Tel: +1 (721) 542-0953
Fax: +1 (721)542-0963
Email: info@councilofadvicesxm.com
Website: www.councilofadvicesxm.com

Other websites:
Governor’s Cabinet: www.kabgsxm.com
Parliament of Sint Maarten: www.sxmparliament.org
Government of Sint Maarten: www.sintmaartengov.org

Links for legislation:
Legislation from 10-10-10:
www.sintmaartengov.org
" Laws;
" Official Publications
Legislation prior to 10-10-10:
www.overheid.nl
" Lokale regelingen;
" Uitgebreid zoeken;
" Voormalige Nederlandse Antillen;
" Vul in bijvoorbeeld: 02-10-10;
" Zoeken
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